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In arecent decision in WWRT Limited v Tyshchenko and another [2021] EWHC 939 (Ch), RK
acted for the successful claimant to defeat a jurisdiction challenge, continue a worldwide
freezing order and obtain an order for permission to cross-examine the defendants.
Hannah Sharp, a partner in RK’s dispute resolution team, discusses the key points of the
decision.

Background

At a without notice hearing on 4 September 2020, a worldwide freezing order (“"WFQ”) in
the amount of £65 million was obtained by the claimant, WWRT Limited, against the
defendants, Mr and Mrs Tyshchenko, who are alleged to have carried out an extensive fraud
on a Ukrainian bank, JSC Fortuna Bank, between 2011 and 2014, contrary to Article 1166 of
the Ukrainian Civil Code.

On the return date, Mrs Justice Bacon heard the claimant’s applications for continuation of
the WFO and for an order for permission to cross-examine the defendants on their assets
and sources of funding. She also heard an application by Mr Tyshchenko challenging the
jurisdiction of the English court. Mrs Tyshchenko, who lives in England, did not contest
jurisdiction. In a judgment handed down on 21 April 2021, Bacon J found in favour of the
claimant on all key issues.

Jurisdiction

Mr Tyshchenko argued that, although he had been personally served in England in
September 2020, he was not resident in England meaning that the claim should be stayed
on forum non conveniens grounds. He also argued that the proceedings must be stayed
to allow the claims against him to be adjudicated by the Ukrainian court in the context of
existing Ukrainian bankruptcy proceedings against him, relying on the principle of modified
universalism. He further argued that a stay should be granted in light of pending English
bankruptcy proceedings and a pending application for recognition in England of the
Ukrainian bankruptcy proceedings..

In deciding the question of residence, Bacon J adopted the propositions set out in Bestolov
v Povarenkin [2017] EWHC 1968 (Comm), including in particular that a person will be
resident in England if England is for them a “settled or usual place of abode, which
connotes some degree of permanence or continuity” and that it is possible for a person to
reside in more than one jurisdiction at the same time. Based on evidence of Mr
Tyshchenko's regular visits to England to stay with Mrs Tyshchenko and their five children
at the family home, as well as factors such as registration on the UK electoral roll, Bacon J
found that Mr Tyshchenko had a settled pattern of residence in England, and this was not
undermined by the fact that Mr Tyshchenko also spent substantial time in Ukraine and
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elsewhere. Mr Tyshchenko was therefore resident, and domiciled, in England at the time of
service for the purposes of Article 4 of the Recast Brussels Regulation.

In considering whether the Court should stay the claim following the principle of modified
universalism, Bacon J, applying Owusu v Jackson [2005] QB 801, noted that the Recast
Brussels Regulation specifically excludes bankruptcy proceedings from its scope on the
basis that the “peculiarities” of bankruptcy require special rules on jurisdiction. This, she
said, indicates that, where proceedings fall within the Recast Brussels Regulation, the
provisions of Article 4 are mandatory and cannot be avoided by a stay on grounds of
modified universalism. She also found that, even if a stay could in principle have been
granted on the basis of modified universalism, the Court would only exercise its discretion
to grant such a stay where there were “exceptional circumstances” or “exceptionally
strong grounds” to do so, which there were not in this case.

As to the English bankruptcy proceedings, it was common ground that, if successful, they
would empower the Court to stay these proceedings pursuant to section 285 of the
Insolvency Act 1986. Counsel for Mr Tyshchenko argued that this meant that no useful
purpose would be served by allowing the claim to continue. Bacon J disagreed, finding
that the existence of the “specific statutory mechanisms under which a stay can be sought”
led to the conclusion that those mechanisms may be used in due course, but should not
be pre-empted through the order of a stay in these proceedings in the meantime.

Bacon J also rejected an argument made on behalf of Mr Tyshchenko that, by analogy with
Article 34 of the Recast Brussels Regulation, a stay should be granted to avoid the risk of
irreconcilable judgments. This was not a proper extension of Article 34 since it would
amount to applying the article to a situation which had been deliberately excluded from
the Recast Brussels Regulation.

Finally, although the issue of forum non conveniens did not arise in light of Bacon J's
findings on Article 4 of the Recast Brussels Regulation, she nonetheless confirmed that she
would not have been minded to grant a stay on that basis in any event. Whilst the central
issues in the case turned on Ukrainian law, it did not mean Ukraine is “clearly or distinctly”
the more appropriate forum, given that the claimant is an English company, expert
evidence on Ukrainian law can be obtained and significant resource had already been
spent pursuing the proceedings in England, including the translation of numerous
documents. Whilst the presence of the second defendant in England is not a “trump card”,
it remains a “relevant and important” factor.
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WFO

Mr and Mrs Tyshchenko opposed the continuation of the WFO on various grounds,
including in reliance on an assertion that the duty of full and frank disclosure had been
breached at the without notice stage. In dismissing the defendants’ arguments on full and
frank disclosure, Bacon J noted that the applicant must draw the court’'s attention to
“significant factual, legal and procedural aspects of the case” (Tugushev v Orlov [2019]
EWHC 2013 (Comm)) and that “the requirement is to identify arguments which it is
reasonably anticipated that the absent party might wish to make, rather than to attempt an
exhaustive trawl through every possible legal objection that might be taken”.

Cross-examination

In considering the claimant’s application for an order for permission to cross-examine the
defendants on their assets and sources of funding, Bacon J noted that cross-examination
will be ordered only in “exceptional cases”, usually where it will further the purpose of the
order. A general suspicion that disclosure is inadequate is unlikely to be sufficient to meet
that test.

Bacon J found that the disappearance of the defendants’ considerable wealth in recent
years had not been explained. A previous judgment in JSC BTA Bank v Ablyazov [2014]
EWHC 2019 (Comm), [2015] 1 WLR 1547 recorded Mr Tyshchenko’s own evidence that he
owned “a hundred companies”, and yet no proper explanation had been provided as to
what had happened to those assets. There was also no proper explanation as to the source
of funds supporting the defendants’ lifestyle, nor the funding of the costs of lawyers and
expert witnesses in this litigation and numerous separate but related proceedings initiated
in Ukraine. The inference that assets were being held on behalf of the defendants by third
party nominees was a reasonable inference beyond a “general suspicion” of defects in
asset disclosure, particularly given the evidence of companies and properties connected
to the defendants said to be held by the defendants’ family members.

The earlier judgment in JSC BTA Bank v Ablyazov, which held that Mr Tyshchenko’s
evidence on assets was “completely incredible” and that he had “not engaged in good
faith in the disclosure process”, whilst not decisive, showed a “track record of lying about
assets, which lends weight to WWRT's belief that the information provided by him so far is
not credible”.

Bacon J considered that there was no alternative, less intrusive means available to obtain
the information sought, particularly given that the claimant had been pressing for further
information for some time, and accordingly made an order for cross-examination, together
with related disclosure.
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RK instructed Andrew Ayres QC of Twenty Essex and Thomas Munby and James Mitchell,
both of Maitland Chambers.

For further information, please contact Georgina Squire, Hannah Sharp or the partner with
whom you usually deal.
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