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Europe’s commercial real estate 
finance market shows no signs  
of slowing. The volume of loan 
originations continues to rise 

and private equity investors and financial 
institutions are also continuing to buy and 
sell their stakes in new and existing debt 
and debt instruments. 

But while there is undoubtedly greater 
value in commercial real estate across 
Europe than there was five years ago, all too 
often problems still arise between parties 
involved in financing structures. 

Given the ever-growing complexities of 
financing structures, and the increasingly 
new concepts which the finance documents 
seek to regulate, it is perhaps no surprise 
that more and more disputes are arising. 
Sometimes, disputes are resolved quickly 
and quietly, but occasionally they hit the 
headlines when they are left to the courts 
to resolve.

CMBS has been a particularly fertile 
ground for litigation in recent years, in 
particular the role the special servicer plays 
within CMBS structures. This summer,  
for the second time in just over a year, the 
High Court in London considered the 
interpretation of special servicer replace-
ment provisions. 

The case of Deutsche Trustee Company 
v Cheyne Capital followed hot on the heels 
of the 2014 case of US Bank v Titan Europe 
2007-1. Both cases arose as a result of the 
attempted replacement of the special 
servicer and the decision of Fitch not to 
issue a rating agency confirmation (RAC) as 
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to whether the appointment of a replace-
ment special servicer would result in a 
downgrade or withdrawal of a rating. 

The wording of the servicing agreement 
differed in each of the two cases and 
ultimately the decision of the court swung 
on the wording, with Cheyne failing to 
replace the special servicer in the most 
recent decision. 

Both cases are indicative of the problems 
that arise as a result of documentation that   
fails to adequately cater for what is likely to 
happen in practice. Interestingly, the 
Commercial Real Estate Finance Council 
Europe, in its CMBS 2.0 principles, has 
now recommended the introduction of a 
clause covering the possibility of a rating 
agency declining to provide a RAC upon a 
proposed special servicer replacement.

Aside from cases concerning the 
replacement of special servicers, CMBS 
continues to hit the headlines in the UK 
litigation arena in the context of profes-
sional negligence. The claim for around 
£172m being pursued by Gemini (Eclipse 
2006-3) against both CBRE and the former 
King Sturge is due to be considered by the 
court in 2016, and Titan Europe 2006-3’s 
successful €32m judgment against Colliers 
is due to be considered by the Court of 
Appeal this autumn.

INADEQUATE DOCUMENTATION
However, CMBS is not alone when it  
comes to recent disputes concerning the 
interpretation of commercial real estate 
finance transaction documents. Edgeworth 
Capital v Ramblas is a case that concerned 
breach of an upside fee agreement (UFA), 
one of a number of finance agreements 
entered into between Ramblas and RBS, 
which sold their interests to Edgeworth.

The UFAs were for a sizeable sum 
(€105m) and were challenged by Ramblas 
both in terms of the situations under 
which they were payable, and whether they 
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